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ORDINANCE NO. 195-24

AN ORDINANCE AUTHORIZING THE MAYOR TO
EXECUTE A PRELIMINARY ENGINEERING AGREEMENT
BETWEEN THE WHEELING AND LAKE ERIE RAILWAY
COMPANY AND THE CITY OF MEDINA, OHIO
PERTAINING TO THE PROSPECT STREET BRIDGE
PROJECT.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MEDINA, OHIO:

That the Mayor is hereby authorized and directed to execute a Preliminary
Engineering Agreement between the Wheeling and Lake Erie Railway Company and
the City of Medina, Ohio pertaining to the Prospect Street Bridge Project.

That a copy of the Preliminary Engineering Agreement is marked Exhibit A, attached
hereto, and incorporated herein.

That the funds to cover this agreement in the estimated amount of $12,000.00 are
available in Account Mo, 108-0610-54411.

That it is found and determined that all formal actions of this Council concerning and
relating to the passage of this Ordinance were adopted in an open meeting of this
Council, and that all deliberations of this Council and any of its committees that
resulted in such formal action, were in meetings open to the publig, in compliance
with the law.

That this Ordinance shall be in full force and effect at the earliest period allowed by
law, '

ATTES LttrD apPROVED: (Ve Vo'odr 29 250y
| t Council _ -
SIGNED: ik T | Ayl
" Mayor

Ord. 196-24
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Project; MED-MR262-0.29 (Prospeet Bridge)
ODOT MD: 120265

WLE _Akmn  Subdivision Mile Post _139.91

Agreement Mo, _N/A

FRELIMINARY ENGCINEERING AGREEMENT

This Enginecring Agreement (“Agreement”) is made as of  December 4 L 2024 by
ated between Wheeling & Lake Erie Ruilwoy Company, a Delaware corporation with its principal
place of business in Ohio ("RATLROAD™), and the CITY OF MEDINA, OHIO, (“CITY™

EXF STATEMENT

. The CITY wishes to Bacilitxte the developuent of plans for the replacement of the Clay's I'rospect
Sireet Bridge (MED-MR262-029 (Prospect Bridge) adjacent o the RAILROAD's
Akron  Subdivisaon tracks of Mile Post 154,591 . in the City of Medina in
Mieding Coundy County, OH (the "Project™}

1. Removal and replacement of the existing water and storm sewer lines crossing bebow the railroad
crossing structure is proposed at Mile Post 13991 , and the CITY has requested
that RAILROAD proceed with cortain negessary engineering andior design services for the Project to
facilitate the pacties’ consideration of the Project.

3. Subject to the approval of RAILROAD, which approval may not be vnreasonally withheld, the
Project is to be constrscted, if at all, af no cost to RAILROAD, under a separate constroction
apreement bo be executed by the parties af o futura date.

NOW, THEREFORE, For and in consideration of the foregoing Explanatory siatemen and other
good and valuable consideration, the receipt and sufficiency of which are acknowledged by the partics,
ihe padlics agree &s follows:

1. Scope of Work

1.1 Gencraily, The work o0 be done by RAILROAD under this Agreement shall consist of: (1) the
preparation or reviewr and approval of engineering and design plans, specifications, dravangs and
ather documents pertzining to the Praject, {2) the prepasation of cost estimates for RAILROAL?s
wink in connection with the Project, and (3) the review of construction cost estimates, site
siirveys, assessments, studies and related constrection documents submilied to RAILROAD by
the CITY for the Project ("Engineering Wark™), Engineering Work may also include: (1) office
reviews, {2) feld reviews, (3) attendosnce at hearings and meetings, and (1) preparstion of
contespordence, reports, and other documentation in connecthon with the Project.  Nothing
comtained in this Agreement shall oblige RAILROAD to perform work which, in RAILROAD's
opinion, is not relevant o RATLROAD s participstion in the Project.

1.2 Effect of RAILROAD Approval or Preparation of Documents. By its review, approval or
preparation of plans, specifications, drawings of other documents pursuant to this Agrecment
(collectively, the “Plans™, RAILROAD signifies only that the Plang and mprovemeants
cosstructed in accordance with the Plans satisfy RAILRDAD's requeirements
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RAILROAD expressly disclaims all other representations and warranties in connection with the
Plans, including, but not limited to, the integrity, suitability or Glness for the purposes of the
CITY, or any other purpose of such Plans or improvements constructed in accordance with the
Plans.

2. Reimbursement of RAILROAD Exponges.

2.1 Reimbursable Expenses. The CITY shall reimburse RAILROAD for all costs and expenses
incurred by RAILROAD in connection with the Engineering Work, including, without limitation:
{1} all out of pocket expenses, (2) travel and lodging expenses, (1) telephone, facsimile, and
mailing expenses, (4) costs for equipment, tools, materials and supplies, (5) sums paid to
consuftants and subcontractors by RAILROAD and (6) RAILROAD labor, together with
RAILROAILY labor overhead percentages established by RAILROAD pursuant to applicable law,
{collectively, “Reimbursable Expenses”),

2.2 Estimate. RAILROAD has estimated the total Reimbursable Expenses for the Project to be
approximately $12,000.00 (the “Estimate” as amended or revised). As per 23 CFR 646.216 (d)
{vi), RAILROAD shall submit an itemized estimate for approval by the CITY prior to beglnning
work. In the event RAILRDAD anticipates that actual Reimbursable Expenses may exceed such
Estimate, it shall provide the CITY with the revised Estimate of total Reimbursable Expenses for
the CITY's approval and confirmation that sufficient funds have been appropriated to cover the
total Reimbursable Expenses as reflected in the revised Estimate. RAILROAD may elect, by
delivery of notice to the CITY, to immediately cease all further Engineering Work, unless and
until CITY provides such approval and confirmation,

2.3 Fedetal Reimbursement. Any federal reimbursement to the CITY for railroad work performed on
projects undertaken pursuant to the provisions of 23 CFR part 646, subpart B, shall be made in
accordance with 23 CFR part 140, subpart [, as applicable.

2.4 Pavment Terms

2.4.1  The CITY shall pay RAILROAD for Reimbursable Expenses in the amounts and on the
dates set forth in the Payment Schedule attached to this Agreement as Exhibit A (the
“Payment Schedwle” as mevised from time to fime pursuant to Section 2.2).
RAILROAD agrees to submit invoices to the CITY for Reimbursable Expenses. The
CITY shall remit payment to RAILROAD within thicty (30) days following delivery to
the CITY of such proper invoice or, if later, the payment date (if any) set forth in the
Payment Schedule.

242 Following completion of all Engineering Work, RAILROAD shall submit to the CITY a
final invoice that reconciles the total Reimbursable Expenses incurred by RAILROAD
against the toaal payments received from the CITY. The CITY shall pay to RAILROAD
the amount by which actual Reimbursable Expenses exceed total payments, as shown by
the final invoice, within thirty (30) days following delivery to CITY of the final invoice.

2.43  Inthe event that the CITY fails to pay RAILROAD any sums due RAILROAD under this
Agreement: (i) the CITY shall pay RAILROAD interest as permitted by applicable law
on the delinquent amount until paid in full; and (ii) RAILROAD may elect, by delivery of
notice to CITY: (A) to immediately cease all further work on the Project, unless and until
the CITY pays the entire delinguent sum, together with accrued interest; andfor {B) to
terminate this Agresment.
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244  All invoices from RAILROAD shall be delivered to the CITY in accordance with Section
6 of this Agreement, All payments by the CITY to RAILROAD shall be made by CITY
issued warrant check and mailed to the following address or such other address as
designated by RAILROAD s notice to CITY:

Wheeling & Lake Erie Railway Company
1 00 East First Street
Brewsier, Chio 44613

Appropriations. The CITY represents to RAILROAD that: (i) the CITY has obtained appropriations
sufficient to reimburse RAILROAD for the Reimbursable Expenses encompassed by the initial
Estimate, {ii) the CITY shall use its best efforts to obtain appropristions necessary o cover
Reimburseble Expenses encompassed by subsequent Estimates approved by the CITY; and (iii) the
CITY shall promptly notify RAILROAD in the cvent that the CITY is unable to obtain such
additional appropriations. It is agreed and understood by all parties that the obligations described in
this agreement are subject to Section 126.07 of the Ohio Revised Code.

4.1 By the CITY. The CITY may terminate this Agreement, for any reason, by delivery of notice to
RAILROAD. Such wermination shall become effective upon the expiration of fifteen (15)
calendar days following delivery of notice to RAILROAD or such later date designated by the

notice,

41 By RAILROAD. RAILROAD may terminate this Agreement as provided pursuant to Section
243.

4.3 Consequences of Termination. [f the Agreement is terminated by ecither party pursuant to this
Section or any other provision of this Apreement, the paries understand that it may be
impractical for them to immediately stop the Engineering Work, Accordingly, they agree that, in
such instance a party may continue to perform Engineering Work until it has reached a point
where it may reasonably and safely suspend the Engineering Work. The CITY shall reimburse
RAILROAD pursuant to this Agreement for the Engineering Work performed, plus all costs
reasonably incurred by BAILROAD to discontinue the Engineering Work and all other costs of
RAILEDAD incurred as a result of the Project up to the time of full suspension of the
Enginesring Work. Termination of this Agreement or Engineering Work on the Project, for any
reason, shall not diminish or reduce the CITY s obligation to pay RAILROAD for Reimbursable
Expenses incurred in accordance with this Agreement. In the event of the termination of this
Agresment or the Enginecring Work for any reason, RAILROAD s only remaining obligation to
the CITY shall be to refund to the CITY payments made to RAILROAD in excess of
Feimbursable Expenses in accordance with Section 2.

Subcontracts. RAILEROAD shall be permitted to engage consultants and subcontractors to perform
all or any portion of the Engineering World.

Motices. All notices, consents and approvals required or permitted by this Agreement shall be in
writing and shall be deemed delivered upon personal delivery, upon the expiration of thres (3) days
following mailing by first class 1.5, mail, or upon the next business day following mailing by a
nationally recognized ovemnight carrier, to the parties at the addresses set forth below, or such other
addresses as either parly may designate by delivery of prior notice to the other party:
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[f to RAILROAD: Wheeling & Lake Eric Railway Company
100 Enst First Street
Brewster, OH. 44613
Attention: Jeffrey A, Davis, Ir.
Manager of Real Estate

If to the CITY Ohio Department of Transportation
1980 W, Broad Strect
Columbus, OH. 43221
Attns Patrick Patten, City Enginger

Project Construction. ™Nothing contained in this Apgreement shall be deemed to constitute
RAILROAD's approval of or consent to the construction of the Project.

Entire Apreement. This Agreement embodies the entire understanding of the parties, may not be
waived or modified except in & writing zigned by authorized represendatives of both parties, and
supersedes all prior or contemporaneous written or oral understandings, agreements or negotiations
regarding its subject matter. In the event of any inconsistency between this Agreement and the
Exhibits, the more specific terms of the Exhibits shall be deemed controlling.

Waiver. If either party fails to enforce its respective rights under this Agreement, or fails to insist
upon the performance of the other party's obligntions hereunder, such failure shall nol be construsd
as a permanent waiver of any rights or obligations in this Agreement.

Assignment. RAILEOAD may assign this Agreement and all rights and obligations herein o a
suceesaor in interest, parent company, affiliate, or future affiliste. RAILROAD shall conault with
the CITY prior to assignment. Upon assignment of this Agreement by RAILROAD and the
assumption by RAILROAD's assignee of RAILROAIYs obligations under this Agreement,
RAILROAD shall have no further obligations under this Agreement. The CITY shall not assign its
rights or obligations under thizs Agreement withoul BAILROAD s prior written consent, which
consent may be withheld for any reason.

mmumm [f engineering efforts covered under said agreement are not
complete by June 30, 2019, it is the expressed intention of the parties to renew said obligations for
OTE SUCCeSsIvE hn‘mﬂmm period; with the renewal period beginning July 1, 2019, and ending no later
than June 30, 2021; until such time as engineering efforts covered under said agreement are
complete. Said remewal is conditioned upon the CITY determining future appropriations will permit
the CITY to renew said obligations.

Record Keeping Requirements. The RAILROAD shall keep all financial records in a manner
consistent with generally accepted sccounting procedures. Decumentalion to support each action
ghall be filed in & manner allowing it to be readily located. During the period covered by this
contract and until the expiration of three years after final payment under this contract, the
RAILROAD agress to provide CITY, its duly authorized representatives or any person, agency, or
instrumentality providing financial support to the work undertaken hereunder, with access to and the
right to examinc any books, documents, papers, and records of the RAILROAD involving
transactions related to this contrast,

|3. Conflicts of Interest
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[3.1 No personnel of RAILROAD who exercises any functions or responsibilities in connection
with the review or approval of the understanding or carrying out of any such work, shall, prior
to the completion of said work, voluntarily acquire any personal interest, direct or indirect,
which is incompatible or in conflict with the discharge and fulfillment of his or her functions
and responsibilities with respect to the carrving out of said work.

13.2 Any such person who acquires an incompatible or conflicting personal interest, on or after the
effective date of this contract, or who involuntarily acquives any such incompatible or
conflicting personal interest, shall immediately disclose his or her interest to CITY in writing,
Thereafter, he or she shall not participate in any action affecting the work under this contract,
unless CITY shall determine that, in the light of the personal interest disclosed, his or her
participation in any such action would not be contrary to the public interest.

Eousl Empt Ouportuit

[4.1 In carrving out this contract, the RAILROATD shall not discriminate against any employes or
applicant for employment because of race, religion, color, sex, national origin, dissbility, sexual
orientation, gender identity, or age. The RAILROAD will ensure that applicants who are hired
to perform the Engineering Work and that emplovees performing the Engineering Work are
treated during employment without regard to their race, religion, color, sex, national origin,
disability, sexual orientation, gender identity, or age. Such action shall inglude, but not be
limited to, the following: Employment, Upgrading, Demotion, or Transfer; Recruitment or
Recruitment Advertising; Layoff or Termination; Rates of Pay or other forms of Compensation;
and Selection for Training including Apprenticeship,

142 The RAILROAD agrees that while it is performing the Engineering Work it will post on the
internet notices setting forth the provisions of this nondiscrimination clause. In all solicitations
or advertisements for employees placed by or on behalf of the RAILROAD for the Engineering
Work, the RAILROAD will CITY that all qualified applicants will receive consideration for
emplayment without regard to race, religion, color, sex, national origin, disability, or age. The
RAILROAD shall incorporate the foregoing requirements of this paragraph in all of is
conlracts for any of the work prescribed herein (other than subcontracts for standard
commercial supplias or raw materials) and will require all of its subcontractors for any part of
such work to incorporate such requirements in all subcontracts for such wark.

14.3 RAILROAD agrees to fully comply with Title VI of the Civil Rights Act of 1954, 42 USC Sec.
2000, RAILEOAD shall not discriminate on the basis of race, color, or national origin in its
programs oo activities. The Director of Transportation may monitor the RAILROAD's
compliance with Title V1.

Antitrust. CITY and the BAILROAD recopnize that in actual economic pracfice, overcharges
regulting from antitrust violations are usually borne by CITY. As consideration for the award of the
contract, and intending to be legally bound, the RATLROAD assigns to CITY all right, title and
interest, to all claims and causes of action the RAILROAD now has or may acquire under CITY or
federal antitrust laws PROVIDED that the claims or causes of action relate to the goods or services
that are acquired and used for purposcs of the Engineering Work and are Reimbursable Expenses,
and EXCEPT as to any claims or causes of action which result from antitrust violations that occur
after the price is established under the Contract and that are not passed on to CITY. Additionally,
RAILROAD warrants that any overcharges resulting from antitrust violations by RAILROAD's first
tier suppliers and subcontractors shall not be knowingly passed on to CITY.
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Compliance with Law. The RAILROAD agrees to comply with all applicable federal, CITY, and
lacal faws in the conduct of the work hereunder. RAILROAD accepts full responsibility for payment
of all texes mcluding without limitation, unemployment compensation insurance premiums, all
income tax deductions, social security deductions, and any and all other taxes or payroll deductions
required for all employees engaged by RAILROALD in the performance of the work authorized by this
contract. CITY is exempt from federal excise taxes and all CITY and local taxes, unless otherwise
provided herein. CITY does not agree to pay any faxes on commodities, goods, or services acquired
from any RAILROAD,

 Certification of Funds. It is expressly understood by the parties that none of the rights, duties, and

obligations described in this contract shall be binding on either party until all statutory provisions
under the Ohio Revised Code, including but not limited to Section 126.07, have been complied with
and until such time as all necessary funds are made available and forthcoming from the appropriate
CITY agencies, and, when required, such expenditure of funds is approved by the General Assembly
and by the Controlling Board of the CITY of Ohio or, in the event that federal funds are used, until
Such time that CITY gives the BAILEOAD written notice that such funds have been made available
to CITY, by CITY's funding source,

amendments or modifications. Requests for amendments or modifications shall be in writing and

shall specify the requested changes and the justifications of such changes. Should the parties consent
o modification of the contract, then an amendment shall be drawn, approved, and executed in the
game manner as the original contract,

Applicable Law. This Agreement shall be governed by the laws of the CITY of Ohio and any
applicable federal law, specifically 23 CFR part 646, subpart B,

et Tyl st

20.1 This Contract and any claims arising out of this Contract shall be governed by the laws of the

CITY of Ohio. Any provision of this Contract prohibited by the law of Ohio shall be deemed
void and of no effect,

20.2 If any provision of the Contract or the application of any such provision shall be held by a court
of competent jurisdiction to be contrary to law, the remaining provisions of the Contract shall
remain in full force and effect,

Drug-Free Workplace. RAILROAD agrees to comply with all applicable CITY and federal laws
regarding diug-free workplace, RAILRDAD shall make a good faith effort 1o ensure that all
RAILROAD employees, while performing the Engineering Work on CITY property, will not
purchase, transfer, use or possess illegal drugs or aleohol or sbuse prescription drugs in any way.

Dhio Ethics Law Requirements. In accordance with Executive Order 2007-015, RAILROAD, by
signing this document, certifies: (1) it has reviewed and understands Executive Order 2007-015, (2)
has reviewed and understands the Ohic ethics and conflict of interest laws, and (37 will take no action
inconsistent with those laws and this order. RAILROAD understands that failure to comply with
Executive Order 2007-013 is, in itaclf, grounds for termination of this contract and may result in the
lozs of other contract with the CITY of Ohio.

Dhio Elections Law. RAILROAD certifies that all applicable parties listed in Division (I{3) or (TH3)
of BLC. 3517,13 are in eompliance with Divisions (I 1) and {T){1) of R.C. 3517.13.
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24, Force Majeure, Except as otherwise provided hervin, neither the RAILRDAD nor CITY shall be
liable o fle other for any delay or failure of performance of any provisions contained herein, nar
shall any soch delay or failure or pecformanes consfitute default bereunder, to the exlent that sach
delay of faibere is caused by force majewre. The term foree majenre, A3 used hereim shall mean
without limitation: acts of God, such as epidemics; lighining;, esrthquakes; fire, storms; hurricanes;
teimadocs; fAoods; washouts; droughts, or other severe weather disturbances; explosions; armests;
restramb of government and people; and other such evends of any other cause which could nel be
renzontably Foreseen in the éxercise of oedinary cape, and which is bevond the reasonable control of
the party affectad wnd said party is unable to prevant.

25, CITY Audit Findings. RAILROAD nffirmatively reprasents o CTTY that it is not sibiject to o Finding
for Recovery under R.C. 9.24, or that it has taken the appropriste remedial stepe reguired under R.C.
924 or stherwise qualifies under that section. RAILROAD agrees that if this representation is
deamed to be false, the contruct shall be vold ab witie & belwesn e partiss io this contract, and any
funds puid by CITY lereunder shall be immediately repaid to CITY, or an sction for recovery may be
immediately commenced by CITY for recovery of seid funda.

26. Debprment. RAILROAD represents that it is wot debarred from consideration for contract awards by
the Drirector of the Department of Administrative Services, pursuat 1o either R.C. $513.06 or BL.C.
125.25. If this representation is found fo be false, this Agreement 1s void ab initio snd RATLROAD
shall immediately repay 1o CITY any funds paid under this Agreament.

27. Signatures, Any person exeouting this Confract m a representative cagacity hereby waranis that
he/she has been duly authorized by hisher principal to exscute this Contract on such principal’s
bedalf.

I WITHESS WHEREDFE, the parties hove covsed this Agreement to be executed in duplicaie,
emch by its duly authorized afficers, az of the date of thiz Agresment.

Crhio Department of Transportation:

By L Ohoaad 15l ) 20
[ennis Hanwell
Mayor

Wheeling & Lake Erie Railway Company

B:.ﬂ__J;f. A 1230,
Print Naine: Qmﬂ*«@-n CLiaske

Title; 4 __'|‘__.-._S|;
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EXHIBIT A

PAYMENT SCHEDULE

Progress Payments

Notwithstanding anything to the contrary sct forth in this Agreement, the CITY shall pay
RATILROAT in arrears for its Reimbursable Expenses, rather than in advance, with only such
exceptions, such as purchasing materials and equipment, as the parties mutually agree.
Accordingly, the CITY shall remit full payment to RAILROAD, with no retainage, for its
Reimbursable Expenses within thirty (30) days following delivery to the CITY of an invoice.
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